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(i) 
APPELLEES! CRITICISM OF APPELLANT'S 
STATEMENT OF QUESTION 

In posing her question for consideration of the Court, appellant 
does not pinpoint her situation to the facts, namely, that (1) appellant 
is not a beneficiary under the testamentary trusts of the Will, (2) the 
beneficiaries under the testamentary trusts of the Will are not seeking 
the payment requested by appellant; (3) appellant seeks to require the 
trustees to deduct from amounts payable to the beneficiaries under the 
trusts and to pay such sums directly to and for appellant's benefit; 


(4) payments directly to appellant could not be the additional payments 


to a trust beneficiary, required by the Will; and (5) appellant is not a 
"member of the family" of the beneficiaries as such term is used in 
Item Fourteenth of the Will. 


APPELLEES’ COUNTERSTATEMENT OF 
QUESTIONS PRESENTED 

1. Did the trial Court correctly decide that the discretionary 
power of the trustees under Item Fourteenth of the Will, for the in- 
vasion of corpus and accumulated income under the circumstances 
therein provided, was confined to payments to or for the benefit of the 
beneficiaries under the trusts, of which the appellant admittedly was 
not one ? 


2. May appellant, adopted adult daughter of testator and not a 
beneficiary under testamentary trusts intended exclusively for the 
benefit of testator's widow and of the children of an adopted son, and 
without their request, consent or acquiescence, compel trustees, who 
are not permitted to pay out income or corpus except to or for the trust 
beneficiaries, to invade the accumulated income or corpus of said 
testamentary trust on appellant's demand alone and compel trustees to 
make payments to appellant for her sole benefit? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 533 


GERALDINE LUST, 


Vv. 


CELIA C. LUST, 
PHILIP LUSTINE, 
and 
SUBURBAN TRUST COMPANY, : 
as Executors and Trustees under the Will of 
Sidney B. Lust, deceased, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF FACTS 


Sidney B. Lust died, testate, on July 9, 1955. His Will was 
executed August 12, 1954. The trust provisions thereof are the sub- 
ject of the present litigation. A Codicil dated September 14, 1954 did 
not amend the Will in any respect pertinent to this appeal. 
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The testator's only heirs-at-law and next of kin were his widow, 


Celia C. Lust, an adopted son, Bernard S. Lust, and an adopted 
daughter, Geraldine Lust. Geraldine Lust, the adopted daughter and 
appellant herein, was the recipient only of a specific bequest (Item 


Seventh of the Will, Appellees' App. p. 3). The adopted son, Bernard 
S. Lust, was entirely excluded from the Will. 


The testator also had four grandchildren, who are the children 
of his adopted son, Bernard S. Lust. When the testator died, his 
oldest grandchild was 8 years of age and the youngest 4 months. The 
testator's widow, Celia C. Lust, and his four grandchildren are the 
sole objects of his bounty under the trust provisions of the Will. 


After certain specific bequests, the Will established from the 
residue a trust of approximately one-half for his widow, and a trust 
from the remaining half for his grandchildren, the living issue of 
Bernard S. Lust at the time of testator's death. The names and dates 
of birth of the testator's grandchildren (Appellant's App. p.9a) for whom 
he provided are: 


Sidney Brian Lust Born December 6, 1946 

Samuel Berkman Lust Born May 9, 1949 

Bernard S. Lust, Jr. Born April 18, 1951 

Lisa Beth Lust Born March 15, 1955 

Appellant admits that she is not a beneficiary under the trust 

provisions of the Will. She contends that she is entitled, nevertheless, 
to compel the trustees to exercise their discretion to award her funds 
for her alleged necessary maintenance, support and medical attention 
under Item Fourteenth of the Will, by reason of the single fact that she 
is the adopted daughter of the testator and of his widow, and notwith- 
standing that she is an adult, who had married and been divorced, and 
since 1942, has maintained a separate domicile apart from the house- 
hold of the testator and his widow. Also appellant has not resided and 
does not reside in the house of the testator’s minor grandchildren. On 
the other hand, appellees contend that the invasion of the corpus or 
accumulated income is permitted only for payments to or for the benefit 
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of the testator's widow or grandchildren, and, further, that such pay- 
ments must be in addition to the required payments. 


The part of the trust provisions upon which appellant relies reads 


as follows: 


"FOURTEENTH: In addition to the income from the corpus 
of any trust directed to be established hereunder, distri- 
butable to any beneficiary, I hereby authorize and empower 
the Trustees of any such trust, in their discretion, to pay 
over to or apply for the benefit of any such beneficiary, in- 
cluding the Guardian of any beneficiary who is at such time 
a minor, at any time and from time to time, such portion 
of the corpus of such trust and of any accumulated income 
thereon, notwithstanding any specific provision to the con- 
trary, such discretion to be exercised under the following 
circumstances, or under circumstances which, in the judg- 
ment of said Trustees, appear to be of equal urgency: 

(1) Where it is necessary to support or maintain 
the beneficiaries and/or members of their families accord- 
ing to the scale to which they have been theretofore accus- 
tomed. | 

(2) Where it is necessary to preserve and/or pro- 
tect the health of the beneficiaries and/or members of their 
families. : 

(3) Where it is necessary to provide educational 
opportunities to the beneficiaries and/or members of their 
families, including maintenance while at an educational 
institution. : 

(4) Where it is necessary to afford to the bene- 
ficiaries and/or members of their families the advantages 
of a summer camp. | 

(5) Where it is necessary to meet the expenditures 
attendant upon the confirmation of any of the beneficiaries 
and/or members of their families. : 

(6) Where it is necessary to meet the expenditures 
attendant upon the furnishing of a home by any of the bene- 
ficiaries. | 
(7) Where it is necessary by virtue of any special 
emergency affecting the reputation or the business of the 
beneficiaries. : 


The trial Court construed and interpreted the Will adversely to 
the appellant and dismissed her complaint. Findings of fact and Con- 


clusions of law included the following (Appellant's App. pp. 10a and 11a): 
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"The authority and power of the Trustees under 
Item numbered 'Fourteenth' for the making of payments 
by the invasion of the corpus and accumulated income 
thereon, under the circumstances provided therein, are 
confined to payments to or for the benefit of the bene- 
ficiaries under the trusts, and the plaintiff, Geraldine 
Lust, is not included among the beneficiaries to whom 
or for whom under Item 'Fourteenth' payments may be 
made." 


SUMMARY OF ARGUMENT 


I. Under Item Fourteenth, discretionary power of trustees to 
invade corpus or income is limited to additional payments to trust 
beneficiaries and cannot be extended to appellant, who is not a trust 


beneficiary. 


Il. Appellant is not a member of family of a trust beneficiary 


within the meaning of Item Fourteenth. 


ARGUMENT 
I. 

The lower Court properly decided that the discretionary powers 
of the trustees under Item Fourteenth are confined to payments to or 
for the benefit of the beneficiaries under the trusts, and that the trustees 
cannot make a payment to or for the appellant, Geraldine Lust, because 
she is not a trust beneficiary. Having decided this issue adversely to 
the appellant, the lower Court also held that it was not necessary for it 
to reach the question of the meaning of the words "members of their 
families", as used in Item Fourteenth of the Will. 


Appellant's appendix does not include the entire Will. However, 


the Court reached its conclusion as to the intention of the testator from 

a study of the whole Will. We have included in our Appendix the testator's 
Will in full, because this Court must search for the intent of the testator 
within the four corners of the Will and give effect to all the language 
thereof. Pace v. Bradley, 84 U.S. App. D.C. 212, 171 F.2d 350; 
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Costello v. Costello, 80 U.S. App. D.C. 75, 149 F.2d 379; Young v. 
Munsey Trust Co., 72 App.D.C.73, 111 F.2d 014; Evans v. Evans, 

60 App. D.C. 371, 55 F.2d 533; Hall v. Killingsworth, 102 U.S. App. D.C. 
_-_» 293 F.2d 43. 


In the construction or interpretation of the Will, the Court is 
required to do everything in its power to discover the testator's inten- 
tion, and any mere indistinctness in the phraseology of the instrument, 
or awkwardness of expression in the mere use of words, must be so 
dealt with, if reasonably possible, as to effectuate, and not overthrow, 
the dominant intent of the testator. Thompson on Wills, Third Edition, 
Sec. 211, page 323. | 


A study of the entire Will clearly demonstrates the testator's 
dominant purpose and intent to provide fully and completely for his 
widow and for his grandchildren. They were the sole objects of his 
bounty under the trusts created by the Will. The testator made no 
provision in his Will for his adopted son. The only provision which he 
made for his adopted daughter was a $5, 000. 00 bequest contained in 
Item Seventh of the Will. If he had intended more for her he would 
have so declared. 


The trust provisions of the Will directed that from the share 
allotted to his widow, approximately one-half of his. residuary estate, 
the widow was to receive for life all the income (Item Tenth, paragraph 
(1), Appellees' App. p.5). Upon the widow's death, that share of the 
corpus was to be distributed as she might direct by Will (Item Tenth, 
paragraph (2), Appellees’ App. pp.5-6). Of the half allotted to the 
grandchildren, the Will provided that the income therefrom was to be 
accumulated until one of the grandchildren attained the age of twenty- 
one, at which time all of the income from such share was to be paid 
among all the grandchildren and continued to be paid them until any one 
of them would attain the age of thirty-five, when the corpus of such 
share of the trust would then become payable to all the grandchildren. 
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The Will also provided that the corpus of the trust allotted to the grand- 
children should vest in them when any one of them attained the age of 21 
years. (Item Twelfth, Par. 1, Appellees' App. p.7). 


After specifying the payments that the trustees were required to 


make to his widow and grandchildren under the trusts, the testator con- 
ferred upon the trustees in Item Fourteenth of the Will additional powers 
to be exercised in their discretion. Item Fourteenth of the Will author- 
izedandempowered the trustees in their discretion to pay over to or 

apply for the benefit of any beneficiary under the trust, including the 
guardian of any such beneficiary who is at the time a minor, "in addition 
to the income", a portion of the corpus of the trust and of any accumulated 
income thereon, and set out the circumstances or exigencies under which 


the trustees could exercise their discretion. 


The exigencies that were set out in Item Fourteenth did not modify 
the specific requirement that payments be made by the trustees to the 
trust beneficiaries. It is also expressly declared that the sums payable 
by the trustees under the exigencies in paragraphs numbered 1 to 7 of 
Item Fourteenth of the Will are "in addition to the income” distributable 
to the beneficiaries under the trust. (Appellees' App. p.8) We submit 
that Item Fourteenth was intended by the testator to permit the trustees 
in their discretion to provide additional funds when needed by his grand- 
children as they were growing up and later became the heads of house- 
holds, and before the oldest grandchild reached the age of 35, when the 
trust terminated. 


The first five enumerated circumstances specifically set out by 

the testator under Item Fourteenth, permits the trustees to make pay- 
ments personally required by the trust beneficiaries, and also empowers 
them to make payments to said beneficiaries, when required by the afore- 
said beneficiaries for their respective families. It is submitted that the 
language "and/or their families" was used by the testator to denote those 
persons who embraced the household of the beneficiaries under the trust 
and only those persons over whom the beneficiaries had control, dominion 
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and responsibility. It could not have been meant to encompass even the 
parents of the beneficiaries, a fortiori, an adult aunt not residing with 
a beneficiary. The five circumstances first enumerated deal with (1) 
Support and maintenance; (2) health; (3) educational opportunities; 

(4) summer camp; and (5) religious confirmation. Each of these five 
were treated similarly, yet the last three of the five could not possibly 
include, or have application to either a parent or an adult aunt. Surely, 
it cannot be urged that the testator considered as a circumstance, for 
the granting of authority to the trustees to make payments -- additional 
or otherwise -- to an adult aunt for the inapplicable situations of edu- 
cational opportunities, summer camp, or confirmation. The testator, 
his widow, adopted children and grandchildren were of the Jewish faith. 
(Appellees’ App. p. 15). According to the Jewish faith, a child attains 
confirmation age at 13. The two other specifically mentioned circum- 
stances, namely, the furnishing of a home, and an emergency affecting 
the reputation or business, are specifically confined by the Will to the 
designated beneficiaries under the trust. The detailing of special cir- 
cumstances when the trustees could invade income or corpus showed an 
awareness by the testator that his death might occur, as it did, while 
his grandchildren were very young. Under testator's Will, no income 
is payable to any of the grandchildren until the oldest becomes 21. 
Testator's purpose, therefore, was to provide the necessary funds for 
his grandchildren, if required, for their maintenance, health, education, 
summer camp, and/or religious confirmation. Also, if a grandchild 
married and had children before the trust terminated (age 35 of oldest 
grandchild) the income payable to the grandchild might not be sufficient 
for his needs and those of his wife and children. So by Item Fourteenth, 
testator made additional funds, in the discretion of the trustees, also 
available to his grandchildren for their children's support and main- 
tenance, medical attention, educational opportunities, summer camp 
and religious confirmation. 


- By tradition this event is usually celebrated by an elaborate party. 
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Testator also contemplated that during the existence of the testa- 
mentary trust, a grandchild, who married between 21 and 35 years of 
age, might not be in a financial position to furnish a home for himself 
and family. So, in paragraph (6) of Item Fourteenth, the trustees were 
empowered to invade accumulated income on corpus or corpus to furnish 
a home for such beneficiary. The testator in paragraph (7) gave the 
trustees power to meet any special emergency with relation to the 
business or reputation of the beneficiary. In these two paragraphs 
numbered (6) and (7) of Item Fourteenth of the Will, the testator did not 
include "tor members of their families", because he knew the trust would 
terminate before his grandchildren's children could be old enough to 
furnish a home, or to be confronted with an emergency affecting their 
business or reputation. Accordingly, in making provision for these 
latter exigencies (paragraphs (6) and (7)), the discretion of the trustees 
under Item Fourteenth was not required to be extended beyond the cir- 
cumstance directly affecting the named beneficiaries. 


Item Fourteenth starts out with the words "In addition to the 
income from the corpus of any trust directed to be established here- 
under distributable to any beneficiary, I hereby authorize and empower 
the trustees * * * to pay over to or apply for the benefit of any such 
beneficiary including the guardian of any beneficiary who is at such 


time a minor * * *". 


From the specific circumstances set out in Item Fourteenth, it is 
clear that the intent of the testator was to provide, first, for his grand- 
children as they were growing up and, secondly, for their financial 
problems in rearing families of their own. To allow relatives, other 
than the grandchildren for themselves and for their children, to raid the 
trust estate would thwart the testator's obvious intent. 


If the appellant, an adult aunt and not a member of the household 
of any beneficiary under the trusts, can compel the trustees, without 
the consent or acquiescence of the beneficiaries, to invade the trust 


estate and procure from the trustees payment directly to her for her 


maintenance, support or medical attention, the trust estate would be 
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reduced by such invasion to the financial detriment of the beneficiaries. 
This reduction in the trust estate would be contrary to the direction of 
Item Fourteenth of the Will, which gives authority to the trustees in their 
discretion to give to the beneficiaries funds in addition to the income 
distributable to them. : 


In seeking payments for her maintenance, appellant has not indi- 
cated whose trust estate should be raided for her benefit. 


Payments to appellant out of accumulated income could only be 
made from income accumulated for the grandchildren, because by the 
express directions in the Will the entire income from the widow's share 
is payable to the widow for life. If payments were made from the grand- 
children's share, should the payments be charged to = or one, and if 
one to which one? 


See Item Seventeenth, sub-paragraph 14 of the Will, which requires 
the trustees to earmark what assets of the trusts are aaselened to each 
share. 


It also seems clear that the appellant should not be permitted to 
raid the corpus of the widow's share without her consent since such in- 
vasion would nullify the clearly expressed intention of the testator, name- 
ly that his widow was to have the power of disposition on her death of her 
Share of the corpus. See Phelps v. Phelps, 143 Mass. 570, 575, 10 
N.E. 452. | 


We respectfully submit that under the Will the intent of the testator 
is clear that the authority and power of the trustees under Item Fourteenth, 
for the making of payments by the invasion of the corpus and accumulated 
income thereof, are confined to additional payments to or for the benefit 
of the beneficiaries under the trusts and that the appellant, Geraldine 
Lust, is admittedly not included among such beneficiaries to whom or for 


whom, under Item Fourteenth, payments may be made. 
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The Court below did not find it necessary to reach the question of 
the meaning of the words "and/or members of their families" appearing 
in Item Fourteenth of the Will, because the appellant, Geraldine Lust, 
was not a beneficiary under the trust provisions of the Will, and payments 
under the trust provisions of the Will were limited to payments only to 
or for the benefit of the widow and the grandchildren. 


However, as heretofore indicated, we believe that the testator used 
the language "and/or members of their families" in Item Fourteenth of 
the Will in their common and primary meaning. By. the word "family" 
we believe the testator meant the collective body of persons who form 
one household under one head. Ascribing to the word "family" this 
meaning, the appellant would be excluded inasmuch as she had not since 
1942 lived in the household of the testator or his widow and had never 
been a part of the household of testator's grandchildren. 


In Thompson on Wills, 3rd Edition, Section 280, page 436-437, the 
author states that the word "family", being of flexible meaning, will be 


construed differently as the circumstances require in order to effectuate 
the apparent meaning of the testator, and states, further, that the word 
"family" will not include adult children living separately and not forming 
a part of the same household. 


In Phelps v. Phelps, 143 Mass. 570, 574, 10 N.E. 452, the Court 

said: 
"The word 'family' includes the sons and 

daughters, so long as they may live together and 

form a portion of the same household." 

In Chicago and Northwestern Railway Co. v. Chisholm, 79 Tl. 584, 
587, it was held that a son or daughter, residing with the parent, 
do&s not cease to be a member of the family when he or she 
arrives at age of 21 or 18 from that fact alone. They must have ceased 
to reside with their parents in order to break the family relation. 
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In Wood v. Wood, 63 Conn. 324, 28 A. 520, the Court said: 


"In the interpretation of a will, the essential 
object is to arrive at the intention of the testator. 

And there is no way by which that intention can be 
ascertained but the language of the instrument itself. 
x* xk * 

"* * * The contention turns upon the construc- 
tion to be put upon the term 'my family' as used in the 
clause just above quoted. If by that term the testator 
intended to exclude his son Samuel then the claim of 
the executor is sustained. But if he intended to include 
Samuel in that term then the claim of Samuel is sustained. 


"In construing a will or any other writing words 
are to be given their primary and common meaning un- 
less there is something in the context to show that they 
are used in some other meaning. The word 'family' in 
its common and primary meaning is 'that collective body 
of persons who form one household, under one head and 
one domestic government, including children and servants. ' 
Century Dictionary. ‘That collective body of persons 
who live in one house and under one head or manager; a 
household, including parents and children and servants. ' 
Webster's Dictionary. This is also the meaning given 
to this word by the law decisions in this state and in the 
State of New York and in other states. Burlington v. 
Cheshire, 31 Conn. 326; Hart v. Goldsmith, 31 Conn. 
479; Spencer Vv. Spencer, 11 Paige, 159; Kain v. Fisher, 
6 N.Y. 597; Bowne v. Witt, 19 Wend. 475; Poor v. 
Hudson Ins. Co., 2 Fed. Rep. 432; Bradlee v. Andrews, 
137 Mass. 50; Bates v. Dewson, 128 Mass. 334. And 
it does not include adult children living separate and not 
forming a part of the same household. Smith v. Wildman, 
37 Conn. 384; Phelps v. Phelps, 143 Mass. 570; 
Andrews v. Andrews, 7 Heisk. 234." 


We believe and respectfully urge that by the re used in Item 
Fourteenth, testator did not include appellant as a member of the family 
of either his widow or of his grandchildren. Before and when the Will 
was executed, and all times thereafter, appellant was an adult and not 
residing in the household of the testator, his widow, or in the household 
of his grandchildren. 
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CONCLUSION 


We respectfully submit that the lower Court correctly construed 
and interpreted the Will of Sidney B. Lust and properly dismissed the 
Complaint. The judgment of the Court below should be affirmed. 


ALFRED M. SCHWARTZ 


1420 New York Ave., N. W. 
Washington 5, D. C. 


Attorney for Appellees. 
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1 
APPENDIX FOR APPELLEE 


1 [Filed July 19, 1955] 
LAST WILL AND TESTAMENT 
OF 
SIDNEY B. LUST : 

I, SIDNEY B. LUST, a resident of the City of Washington, District 
of Columbia, and of no other city or state, do hereby declare this to be 
my Last Will and Testament, hereby revoking all Wills and Codicils by 
me heretofore made. 

FIRST: I direct that there shall at all times be three (3) 
Trustees acting with respect to the trusts directed to be established here- 
under, and that no more than one of them shall be a corporate institution. 
I hereby nominate, constitute and appoint as the Trustees for such trusts, 
my wife, CELIA C. LUST, and the first two persons or the corporate 


institution named in the following list, who shall, in the order named, 


be able and willing to serve in such capacity: 


The Honorable WALTER M. BASTIAN, of Washington, 
D. C. 

PHILIP LUSTINE, of Washington, D. C. 

HARRY MERDINGER, of New York, New York 

ALBERT F. ADAMS, of Washington, D. C. 

SECURITY BANK, of Washington, D. C. 


Should my wife, CELIA C. LUST, predecease me, 
or should at any time after my death the number of Trustees of said 
trusts be less than three (3), the vacancy or vacancies shall forthwith 
be filled from the aforementioned list in the manner stated and in the 
order named. If, at any time after my death, there shall be three (3) 
Trustees acting as such with respect to said trusts, and the list of per- 
sons above-named shall have been exhausted, I authorize and empower 
each of the individual Trustees then serving, to designate and appoint, 
by an instrument in writing duly acknowledged and filed with the court 
having jurisdiction thereover, an individual of his own choice to serve 
as his successor upon his death, incapacity or resignation. In the ab- 
sence of such designation of a successor, application shall be made to 





2 
said court for the appointment of such successor, preference to be given 
to such member of my family, other than my son or daughter, who is 
then ale and willing to serve as such. 

The total of all fees and commissions paid to the Trustees 
shall not exceed the amounts which would have normally Deen paid had 
only one Trustee been appointed, and I further request that my Trustees 
be permitted to serve without bond or any other undertaking on their part. 


SECOND: I hereby nominate, constitute and appoint as the Exe- 


cutors of this, my Last Will and Testament, during the administration of 
my estate, those persons, three (3) in number, who shall be entitled to 
serve as Trustees under the provisions of the preceding paragraph. The 
total of all fees and commissions paid to the Executors under this Will 
shall not exceed the amounts which would have normally and legally been 
paid had only one Executor been appointed. 

THIRD: I direct that all my just debts and funeral expenses 
be paid as soon after my death as may be practicable; and I direct that 
my body be buried in the Cemetery of the Washington Hebrew Congre- 
gation; and that my Excutors cause to be erected a suitable monument 
to perpetuate my memory in the minds of my family and friends, all at 
the expense of my estate; and that provision be made for the perpetual 
care and upkeep of said burial plot and the said monument. 

FOURTH: I direct that any and all estate, inheritance, succes- 
sion and similar taxes, local, State or Federal, levied or assessed by 
reason of my death with respect to any property includable in my estate 
for the purpose of determining such tax, whether or not such property 
shall pass under the provisions of my Will, shall be paid by my Executors 
as an administration expense, without any right in or duty upon my Exe- 
cutors to seek or obtain contribution, reimbursement or exoneration 
from any beneficiary or property on account of any such taxes. 

FIFTH: I do hereby give and bequeath to my trusted employee, 
ALBERTHA McCONNELL, the sum of TEN THOUSAND DOLLARS 
($10, 000.00), payable in five (5) equal annual installments of TWO 
THOUSAND DOLLARS ($2, 000. 00) each, the first such installment to be 
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paid as soon as practicable, but in any event not later than eighteen (18) 
months after my death. PROVIDED, however, that the bequest herein is 
made upon condition that if ALBERTHA McCONNELL is in the employ of 
a company with which I was connected at the time of my death, her right 
to receive any payments provided for herein and not yet made shall ter- 
minate if she voluntarily leaves such employment or is discharged for 
cause. If ALBERTHA McCONNELL shall terminate her employment for 
persone] reasons of impelling nature, such as failing health, infirmity, 
or for such other reasons deemed impelling by the Trustees or Executors 
under this Will, then such termination of employment shall not be con- 
sidered to be voluntary for the purposes of this paragraph. 

SIXTH: I do hereby give and bequeath the sum of FIVE 
THOUSAND DOLLARS ($5, 000. 00), payable in five (5) equal annual in- 
stallments of ONE THOUSAND DOLLARS ($1, 000. 00) each, the first of 
such installments to be paid as soon as will be practicable after my death, 


and in any event not later than eighteen (18) months after my death, to 


each of the following persons: 


My half brother, WILLIAM BANDLER, of 
Washington, D. C. | 
My half sister, RUTH ADLER, of Washington, 
D. C. | 


In the event that any one or more of the said persons 
shall predecease me, then the bequest of FIVE THOUSAND DOLLARS 
($5, 000. 00), herein provided for such person or persons, shall lapse. 

SEVENTH: I give and bequeath to my daughter, GERALDINE 
LUST, if she survives me, the sum of FIVE THOUSAND DOLLARS 
($5, 000.00), payable in five (5) equal annual installments of ONE 
THOUSAND DOLLARS ($1, 000. 00) each, the first of such installments 
to be paid as soon after my death as shall be practicable, and in any event 
not later than eighteen (18) months thereafter. If my said daughter, 
GERALDINE LUST, shall predecease me, this bequest shall lapse, and, 
further, if my said daughter, GERALDINE LUST, shall contest this Will 
in part or in whole, or attempt to prevent the proof thereof, then I direct 
that such contest or such attempt shall cancel and terminate this bequest, 
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and this bequest shall be deemed revoked and of no force and effect 
whatsoever without regard to whether such contest shall succeed or not. 
EIGHTH: If, but only if, my wife CELIA C. LUST, shall sur- 
vive me, I give and bequeath absolutely to my said wife, all of my personal 
and household effects, including jewelry, automobiles, furniture and 
wearing apparel. If my said wife shall not survive me, this gift shall 


lapse. 


NINTH: All of the rest, residue and remainder of my estate, 


real and personal, whether now owned or hereafter acquired, of which I 
may die seized or possessed, or to which I may be entitled at the time 

of my death, including any of the bequests hereinabove made which shall 
by the terms of this Will have lapsed, and after the payment or provision 
for the payment of all taxes levied and assessed with respect to my estate, 
as provided for in Article FOURTH of this, my Last Will and Testament, 
is hereinafter referred to as my "residuary estate". 

TENTH: If, but only if, my wife, CELIA C. LUST, shall sur- 
vive me, I direct that there shall be set apart from my said residuary 
estate such fractional part thereof, (hereinafter called *mywife'’s marital 
share"), which, when added to the following: 

(a) The value of all other property which I have 
specifically bequeathed to my said wife under 
the terms and provisions of this Will but only 
to the extent that such amount is included in 
my gross estate for Federal Estate Tax pur- 
poses, and is allowable as a marital deduction 
under the applicable provisions of the Internal 
Revenue Code of the United States in effect at 
the time of my death, and 
The amount of the total proceeds of all in- 
surance policies on my life payable to my 
wife on my death, but only to the extent that 
such amount is included in my gross estate 
for Federal Estate Tax purposes, and is 
allowable as a marital deduction under the 
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applicable provisions of the Internal Revenue 
Code of the United States in effect at the time 
of my death, and | 
The value of all other property or interests 
which have passed, or shall pass to my said 
wife, otherwise than under the terms and pro- 
visions of this Will, but only to the extent that 
said value is included in my gross estate for 
Federal Estate Tax purposes and is allowable 
as a marital deduction under the applicable 
provisions of the Internal Revenue Code in 
effect at the time of my death; 

5 shall be equal in value to fifty per cent (50%) of my “adjusted gross 
estate" as such term is defined in Section 812(e)(2)(A) of the Internal 
Revenue Code of the United States, or the corresponding provision or 
provisions of the Revenue Act in effect upon my death; and I specifically 
direct that the principal of the trust established herein for the benefit of 
my wife shall not be satisfied to any extent by any of the assets of my 
estate with respect to which no marital deduction will be allowed or 
allowable under Section 812(e) of the Internal Revenue Code or the corres- 
ponding provision or provisions of the Revenue Act in effect upon my 
death; and I devise and bequeath "my wife's marital share" to my Trus- 
tees, IN TRUST NEVERTHELESS, to hold, invest, reinvest the same, 
and to receive and collect the income therefrom, and to hold and dispose 
of the corpus and income thereon upon the following trusts, namely: 

(1) To pay all the income from the corpus of said 
trust, annually or at more frequent intervals, to my said wife, CELIA 
C. LUST, for life; and : 


(2) Upon her death, to distribute the entire corpus 


free of the trust in such manner and subject to such powers and pro- 
visions to such persons and estates, including my wife's estate, as my 
wife shall by her Last Will and Testament have validly directed and 
appointed. Such power to appoint the said corpus, exercisable by Will, 
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shall be exercisable by my said wife alone and in all events; 

(3) In default of the exercise of such power of 
appointment herein granted to my said wife, CELIAC. LUST, my 
Trustees shall: 

(a) Accumulate the income from the corpus of said 
trust until such time that any one of the issue of my son, BERNARD S. 
LUST, in being at the time of my death, shall attain the age of twenty-one 


(21) years, at which time the corpus of the trust shall vest in the then 
living issue of the said BERNARD S. LUST, in equal shares per stirpes; 


and 

(b) Thereafter, to pay, apply or distribute all the 
income of such trust to the said issue of my son, BERNARD S. LUST, in 
equal shares per stirpes; and 

(c) Upon any one of said issue attaining the age of 
thirty-five (35) years or upon the death of all of said issue in being at the 
time of my death, whichever shall first occur, to pay over the corpus of 
the trust, free of said trust, to those in whom the corpus of the trust has 
vested under Sub-section (a) of this Article. 

ELEVENTH: If, but only if, my wife, CELIAC. LUST, shall 
predecease me, I give, devise and bequeath one-half (1 /2) of my residuary 
estate to my Trustees, IN TRUST NEVERTHELESS, to hold, invest and 
reinvest the same, and to receive and collect the income therefrom, and 
to hold and dispose of the corpus and income thereon upon the following 
trusts, namely: 

(1) To accumulate the income from the corpus of 
said trust until such time that any one of the issue of my son, BERNARD 
S. LUST, in being at the time of my death, shall attain the age of twenty- 
one (21) years, at which time the corpus of the trust shall vest in the then 
living issue of the said BERNARD S. LUST, in equal shares per stirpes; 
and 

(2) Thereafter, to pay, apply or distribute all the 
income of such trust to the said issue of my son, BERNARD S. LUST, in 
equal shares per stirpes; and 
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(3) Upon any one of said issue attaining the age of 
thirty-five (35) years or upon the death of all of said issue in being at the 
time of my death, whichever shall first occur, to pay over the corpus of 
the trust, free of said trust, to those in whom the corpus of the trust has 
vested under Sub-section (1) of this Article. : 

TWELFTH: In either case, whether my wife, CELIA C. LUST, 
shall survive me or predecease me, I give, devise and bequeath the 
balance of my residuary estate to my Trustees, IN TRUST NEVERTHELESS, 
to hold, invest and reinvest the same, and to receive and collect the in- 
come therefrom, and to hold and dispose of the corpus and income thereon 
upon the following trusts, namely: | 3 

(1) To accumulate the income from the corpus of 
said trust until such time that any one of the issue of my son, BERNARD 
S. LUST, in being at the time of my death, shall attain the age pf twenty- 
one (21) years, at which time the corpus of the trust shall vest in the then 


living issue of the said BERNARD S. LUST, in equal shares per stirpes; 


and 

(2) Thereafter, to pay, apply or distribute all the in- 
come of such trust to the said issue of my son, BERNARD S. LUST, in 
equal shares per stirpes; and | 

(3) Upon any one of said issue attaining the age of 
thirty-five (35) years or upon the death of all of said issue in being at the 
time of my death, whichever shall first occur, to pay over the corpus of 
the trust, free of said trust, to those in whom the corpus of the trust 
has vested under Sub-section (1) of this Article. i 

THIRTEENTH: Anything herein contained to the contrary notwith- 

standing, whenever pursuant to the provisions of this Will all or any part 
of the corpus of a trust shall vest in absolute ownership in a minor, I 
authorize and empower by Trustees, in their discretion, to hold the prop- 
erty so vested in such minor, or any part thereof, in a separate fund 
for the benefit of such minor, notwithstanding that such property may con- 
sist of investments not authorized by law for trust funds, and to invest 
and reinvest the same, collect the income therefrom and, during the 
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minority of such minor, to apply so much of the corpus and so much of 
the net income thereof to the support, education and maintenance of such 
minor, aS my Trustees shall see fit, and to accumulate, invest and rein- 
vest the balance of said income until such minor shall attain age of twenty- 
one (21) years, and thereupon to pay over the corpus, together with any 
accumulated and undistributed income, to such minor, and if such minor 
shall die before attaining the age of twenty-one (21) years, the corpus, 
together with any accumulated and undistributed income, shall be paid 
over to the estate of such minor. The authority conferred upon my 
Trustees by this paragraph shall be construed as a power only, and shail 
not operate to suspend the absolute ownership of such property by such 
minor or to prevent the absolute vesting thereof in such minor. With 
respect to the administration of any such property which shall vest in 
absolute ownership in a minor, and which shall be held by my Trustees 
as authorized in this paragraph, my Trustees shall have all the powers 
vested in them under the provisions of paragraph SEVENTEENTH of this 
will. 

FOURTEENTH: In addition to the income from the corpus of any 
trust directed to be established hereunder, distributable to any beneficiary, 
I hereby authorize and empower the Trustees of any such trust, in their 


discretion, to pay over to or apply for the benefit of any such beneficiary, 


including the Guardian of any beneficiary who is at such time a minor, at 


any time and from time to time, such portion of the corpus of such trust 
and of any accumulated income thereon, notwithstanding any specific pro- 
vision to the contrary, such discretion to be exercised under the following 
circumstances, or under circumstances which, in the judgment of said 
Trustees, appear to be of equal urgency: 

(1) Where it is necessary to support or main- 
tain the beneficiaries and/or members of their families according to the 
scale to which they have been theretofore accustomed. 

(2) Where it is necessary to preserve and/or 
protect the health of the beneficiaries and/or members of their families. 
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(3) Where it is necessary to provide educational 
opportunities to the beneficiaries and/or members of their families, in- 
cluding maintenance while at an educational institution. 

(4) Where it is necessary to afford to the bene- 
ficiaries and/or members of their families the advantages of a summer 
camp. 
(5) Where it is necessary to meet the expenditures 
attendant upon the confirmation of any of the beneficiaries and/or mem- 
bers of their families. 

(6) Where it is necessary to meet the expenditures 3 
attendant upon the furnishing of a home by any of the beneficiaries. 

(7) Where it is necessary by virtue of any special 
emergency affecting the reputation or the business of the beneficiaries. 

FIFTEENTH: Should any beneficiary or beneficiaries under 
this Will, other than my wife, CELIA C. LUST, die within three (3) 
months after the date of my death, then all of the provisions of this Will 
shall take effect in a manner as if such beneficiary or beneficiaries had 
predeceased me. 

SIXTEENTH: I hereby state that it is my desire that my son, 
BERNARD S. LUST, interest himself in the welfare of my daughter, 
GERALDINE LUST, and render to her financial assistance from time to 
time as the circumstances warrant. Ido not intend hereby to impose upon 
my son, BERNARD S. LUST, any legal obligation but it is my wish only 
that he assume a moral responsibility to render financial assistance to my 
daughter, GERALDINE LUST, as the circumstances warrant. 

SEVENTEENTH: I hereby state that it is my desire that where 
practicable, the Theatre properties in which I am interested, be not 
liquidated, and that it is my desire that the Theatre business which I have 
established and operated be continued. Notwithstanding the expression 
of this desire, which I call to the attention of my Executors and my 
Trustees, I hereby grant to my Executors and to my Trustees, with re- 
spect to any and all property, real, personal, or mixed, which shall at 


any time constitute a part of my estate or of any trust created hereunder, 
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the following powers: 


(1) To retain property owned by me at the time 


of my death for such period as they shall 

deem advisable; 

To invest any funds of my estate or a trust 
hereunder in any stocks, bonds, notes and 
other securities or property, real or per- 
sonal, notwithstanding that such investments 
may not be of the character allowed to Exe- 
cutors or Trustees by statute or general rules 
of law, it being my intention to give the 
broadest investment powers and discretion to 
my Executors and Trustees; 

To sell or otherwise dispose of any property, 
real or personal, at any time forming a part 
of my estate or a trust hereunder, for cash, or 
upon credit, in such manner and on such terms 
and conditions as they may deem best, and no 
person dealing with them shall be bound to see 
to the application of any moneys paid; 

To manage, operate, repair, improve, mort- 
gage, and lease for any term any real estate at 
any time held by them irrespective of the pro- 
visions of any statute or of the termination of 
any trust; 

To compromise, settle or arbitrate any claim 
or obligation due to, or from, me, or my estate, 
or a trust hereunder, and to reduce the rate of 
interest on, to extend or otherwise modify, or 
to enforce, any such obligation; 

To vote on any securities by discretionary 
proxy or otherwise; and to join in or oppose 
any reorganization, recapitalization, consoli- 
dation, sale or merger; 
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To deposit any securities or property with any 
protective or similar committee, to delegate 
discretionary power thereto, and to pay a share 
of its expenses and compensation; 
To enforce, or to abstain from the enforce- 
ment of, any right, obligation or claim, and to 
abandon, if in their absolute discretion they 


shall deem it advisable, any property, at any 


time forming part of my estate or a trust 


hereunder; : 

To distribute the net income of any security or 
investment acquired at a premium without with- 
holding any part of such income, or making any 
other provision, for the purpose of amortizing 
any such premium; ) 

To distribute in cash or in kind upon any di- 
vision of my estate or upon the termination of 
a trust hereunder; 

Except to the extent prohibited by law, to cause 
to be registered in the names of their nominees, 
any securities from time to time held by them 
or to retain any securities in such condition 
that they will pass by delivery; 

My Executors or Trustees may borrow such 
funds as may be necessary, or in their opinion 
desirable, in order to pay any debts, taxes or 
other expenses in connection with the adminis- 
tration of my estate, and to use any assets held 
by them as Executors for the purpose of fur- 
nishing collateral security therefor; 

My Executors and Trustees, as they may deem 
proper and wherever possible, shall employ 
one attorney, accountant or investment counsel 
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and other persons as they may deem necessary 
in the administration of my estate, and to pay 
them such compensation as they may deem 
proper; and 
My Trustees, if they find it convenient and 
expedient, may administer the Trusts created 
under this Will as a single unit, clearly noting 
on their books which assets have been assigned 
to each of the equal parts, and which assets, 
and in what proportions, are held for the bene- 
fit of each beneficiary thereunder; and 
To determine the manner in which the expenses 
incidental to or connected with the administra- 
tion of my estate and the Trusts hereby estab- 
lished shall be apportioned as between corpus 
and income; and 
To determine what property shall for the pur- 
poses of this Will be considered income or 
corpus, and to apportion extraordinary and 
stock dividends received by them between in- 


come and corpus in such manner as they may 


see fit, provided, however, that all rights to 


subscribe to new or additional stock or securi- 
ties, and all liquidating dividends shall be 
deemed to be corpus; and 

Any two of my Executors and Trustees, for the 
time being, shall have power to act, and, when- 
ever three are acting, and there arises any 
disagreement among them, then the concurrent 
decision of two of the said Executors and 
Trustees shall be final and shall prevail, 
whether such acts involve discretion or are 
merely administrative; and 
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(18) In general, my Executors and Trustees may 
exercise all powers in the management of my 
estate and the trusts hereunder which any in- 
dividual could exercise in the management of 
Similar property owned in his own right, upon 
such terms and conditions as to him may seem 
best, and to execute and to do all acts which 
they may deem necessary or proper to carry 
out the purposes of this, my Will. 

The foregoing powers shall be supplemental and not exclusive, it 
being my intention that my Executors and my Trustees shall have all of 
the general powers of fiduciaries, and, in addition, said special powers 
and all other powers reasonably necessary for the proper performance 
of the discretion heretofore granted. None of said powers shall be con- 
strued to limit in any manner any other thereof. 

I declare that should any difference of opinion at any time exist 
between my Trustees under this Will in relation to the doing or fore- 
bearing to do anything, or otherwise, in the execution of the Trusts es- 
tablished by this Will, the opinion and determination of the majority of 
such Trustees shall prevail and be binding. 

IN WITNESS WHEREOF, I have set my hand and seal to this, my 
Last Will and Testament, on the margin of each page of which (except 
this page) I have attached my signature for greater security and better 
identification, this 12th day of August, A.D., 1954. 


/s/ Sidney B. Lust (SEAL) 


We hereby certify that the foregoing instrument was, on the day of 
the date thereof, signed, sealed, published and declared by SIDNEY B. 
LUST, the Testator, as and for his Last Will and Testament, in our 
presence, who, at his request and in his presence, and in the presence 
of each of us, have subscribed our names hereto as witnesses of the 


execution thereof. 





/s/ Thomas N. Mudd Address: 9317 Colesville Rd., 
Silver Spring, Md. 


/s/ Anna M. Tower Address: 1904 Erie Street, 
| Hyattsville, Md. 


/s/ Albert F. Adams : Address: 3609 Quesada St. N. W. 
| Washington, D. C. 


[Filed July 19, 1955] 
CODICIL TO THE LAST WILL AND TESTAMENT 
OF 
SIDNEY B. LUST 
I, SIDNEY B. LUST, of the City of Washington, District of 
Columbia, make, publish and declare this to be a First Codicil to my 
Last Will and Testament heretofore made, published and declared by me 
of the 12th day of August, 1954. 
ARTICLE 1. I hereby amend the paragraph desigm ted "FIRST" 
of my said Last Will and Testament, by deleting "Albert F. Adams, of 
Washington, D.C. and Harry Merdinger of New York, N. Y." from the 
list of names set forth in said paragraph, so that, as so amended by 
virtue of this Codicil, the said list shall be deemed to read as follows: 


The Honorable WALTER M. BASTIAN, of Washington, 
D. Orn 


PHILIP LUSTINE, of Washington, D. C. 
HARRY JAFFE, of Washington, D. C. 
GEORGE STERLING, of Washington, D.C. 
MORRIS B. HARITON, of Washington, D.C. 
SECURITY BANK, of Washington, D.C. 


ARTICLE I. I hereby revoke the paragraph designated "FIFTH" 
of my said Last Will. 
ARTICLE I. As so amended by the revisions of this Codicil, I 
hereby ratify and confirm my said Last Will and Testament, dated 
August 12,1954, and hereby declare that the said Last Will, and this, 
my First Codocil, shall, together, constitute my LAST WILL AND 
TESTAMENT. 

IN WITNESS WHEREOF, I have set my hand and seal this 14th 
day of September, 1954, to this First Codicil to my LAST WILL AND 
TESTAMENT. 


/s/ Sidney B. Lust (SEAL) 
Sidney B. Lust 
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We hereby certify that the foregoing instrument was, on the day 
of the date thereof, signed, sealed, published and declared by SIDNEY B. 
LUST, the Testator, as and for a First Codicil to his Last Will and 


Testament, in our presence, who, at his request and in his presence, 


and in the presence of each of us, have subscribed our names hereto as 
witnesses of the execution thereof. 
/s/ Mary S. Steers Address: 4410-20 th St., N. Arlington, Va. 


/s/ Richard A. Boeas Address: 3312 Pauline Drive, Chevy 
Chase, Md. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., 
March 5, 1958. 
The above-entitled action came on for hearing on complaint to en- 
force testamentary trust, before the HONORABLE JOSEPH C. 
McGARRAGHY, United States District Judge, at 10 o'clock a. m. 
APPEARANCES: 
On behalf of the Plaintiff: 


IRWIN GEIGER, ESQ. 
MICHAEL A. SCHUCHAT, ESQ. 


On behalf of the Defendants: 
ALFRED M. SCHWARTZ, ESQ. 


* * * * 


14 MR. GEIGER: * * * I will be most happy to stipulate that all 
the parties, except the bank, are members of the Jewish faith; I will be 
very happy to enter into that stipulation. I will be happy to stipulate that 
under the tenets of the Jewish faith, a child attains confirmation or, as 

15 it is more properly called, Bar Mitzvah, at the age of thirteen. 

I will also be glad to stipulate, as I indicated before, that the plain- 
tiff is not a member of the household of her mother, Mrs. Lust, and has 


not been a member of her household since prior to the death of her father. 
* * x 5 
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MR. SCHWARTZ: I am now reading to you the portion of the de- 
position of the plaintiff, Geraldine Lust, taken pursuant to notice on 
January 18,1958, and filed -- the original of which is filed in this court 


and Your Honor has the deposition in the file: 
"Thereupon 
"GERALDINE LUST 

"the plaintiff, called for examination by counsel for defendants 
and, having been duly sworn by the notary, was examined and 
testified as follows: 
ae * 
MR. SCHWARTZ: (Reading) 
"Q Will you please state your full name? 
"A Geraldine Lust. 
"Q When and where were you born? 
"A I was born in the District of Columbia on June 29, 1920. 
"Q You are aware of the fact, are you not, Miss Lust, that 
you are an adopted child of the late Sidney B. Lust and his wife, 
Celia Lust? 
"A Yes, sir. 
"Q Do you know the names of your parents ? 
"A Yes. 
"Q Would you please state their names ? 

My mother's name was Dora Friedman. 

And your father's name? 

My father’s name was Emanuel Bleicher." 

* * 

Are you married or single? 

I am divorced. 

Will you state when and where you were married? 

I was married in the State of California in June of 1942. 

And at the time of your marriage how old were you? 


I was not quite 22. Iwas 22 a few weeks later." 
x * mK 
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52 "Q So that except for 1941 and 1942 and since that time up 
until the death of your father, Mr. Sidney Lust, you at no time 
lived in the household of Mr. and Mrs. Lust, your parents?" 
Then there was an interruption by Mr. Schuchat and I said, "Since 
1942?" And the witness answered: 
"When, as I told you, I came back here and went to work for my 
father, I also told you there was no room in the apartment be- 
cause my brother had returned from the service and there were 
only two bedrooms. 
"Q That was your explanation but the fact of the matter is 
that since 1942 to and including the death of your father you never 
lived in the household of your parents, Mr. and Mrs. Lust, and I 
am excluding, of course, an overnight visit, if there were any, 
or some temporary visit. 
"A Iam agreeing with you that these are the facts, * * * * 
% * *K 
35 THE COURT: I understood Mr. Geiger to stipulate she didn't 
live in the household. Didn't you stipulate she didn't live in the house- 
hold? 
MR. GEIGER: Yes, she didn't live in the household of her parents. 
MR. SCHWARTZ: Or of the mother? 
THE COURT: Or the mother. 
MR. GEIGER: That was conceded from the very beginning, as 
Your Honor well recalls. 
MR. SCHWARTZ: I didn't so understand but now that I understand, 
that will save me a lot of further reading, too, if it is so stipulated... 
And it may also be stipulated that at the time the will was executed, 


on the date the will was executed, Starting before that date and continuing 
until after the death of the father and up until the time she moved to New 
York, she lived in her own apartment in 1500 Massachusetts Avenue, 
N. W. 

MR. GEIGER: I will stipulate, supplementing my prior stipulation, 


that subsequent to the death of her father, she lived separate and apart 


from her mother. 
* 
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PHILIP LUSTINE 
called as a witness by the defendants, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCHWARTZ: 
* * * 

Q. You are one of the executors and also one of the trustees 
named in the will? A. That is correct, sir. 

Q@. And have been acting as trustee and executor under the will? 
A. That is correct, sir. 

x % * 

Q. Has Mrs. Celia Lust, the testator's widow, either in her 
individual capacity or as a beneficiary under the trust, at any time 
requested the trustees under the will of Sidney Lust to make any pay- 
ment to her to be used by her, that is, Mrs. Celia Lust, for the mainte- 
nance or for the benefit of the plaintiff, Geraldine Lust? A. Mrs. Lust 
never made any request to me at all for that. 

Q. Have the grandchildren of the testator or the children of 
Bernard S. Lust, the four minor children, asked or has anyone on their 


behalf asked the trustees for any payment to be made to them or to any 


of them for their use for the maintenance or for the benefit of Geraldine 

Lust, the plaintiff here? A. No such request was ever made to 
me, sir. 

Q. Or, to your knowledge, to the trustees? A. Right. 

x* *x * 

MR. SCHWARTZ: Now, will you stipulate, Mr. Geiger, with 
respect to Mrs. Lust, that she has made no request, as Mr. Lustine has 
testified, and no request has been made on her as a trustee by the 

children for the benefit of Geraldine ? 

MR. GEIGER: Subject to the objection of materiality. 

THE COURT: Very well, I understand that your objection goes to 
all these stipulations. 


MR. GEIGER: Yes, sir. 
x 
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UNITED STATES COURT OF APPEALS 
2nited States Court of Apzeals 


For The District Of Columbia Circuit For the 
Dintrict of Columbia Ctreuit 
FLED DEC 20 1958 


| Fah dap 


CLERK 


No. 14,533 


GERALDINE LUST, 
Appellant, 


Vv. 


CELIA C. LUST, 
PHILIP LUSTINE, 
and 
SUBURBAN TRUST COMPANY, 
as Executors and Trustees under the Will of 
SIDNEY B. LUST, deceased, 


Appellees. 


Appellant's petition for rehearing is bottomed upon two contentions. 


I. 


Appellant's first contention is her unwarranted assertion that this 
Court construed "the Will to mean that under proper circumstances, ap- 


pellant may be assisted by the trustees under her father's Will." 


This Court, however, did not decide by implication or otherwise 
that the trustees could assist the appellant. On the contrary, this Court, 
as did the lower Court, held that the trustees were without authority to 
make payments to a member of a beneficiary's family unless requested 
by a beneficiary; and since no beneficiary had requested a payment for 

appellant, it was unnecessary for the Court to decide whether appellant 
was a member of the family of a beneficiary within the meaning of the 


trust provisions of the Will. 








Il. 


Appellant's second contention is her unfounded and unwarranted 
assertion that the point upon which this Court decided the appeal is 
"something which the appellees did not raise below and, in fact, never 
considered significant until oral argument herein." The precise point 
upon which this Court decided the present appeal was consistently urged 
by appellees from the very outset. The oral argument of appellees’ 
counsel in the Court below, beginning at page 62 through page 85 of the 
official reporter's transcript, is devoted to this one point. The evidence 
adduced at the trial below from the witness, Philip Lustine (appellees' 
appendix, page 18) and appellees' brief dealt specifically with the fact 
that no beneficiary had requested, from the trustees, payments for the 
appellant. | 


Unable to overcome the obstacle that Item Fourteenth of the Will 
did not include the appellant and gave no powers to the trustees to raid 
the estate for appellant's benefit without a request of a beneficiary, the 
appellant studiously avoided discussion of this point. Appellees called 
attention to this omission in "Appellees' Criticism of Appellant's State- 
ment of Question." Appellees stated at paragraph (i) of their brief: 
"In posing her question for consideration of the Court, appellant does 
not pinpoint her situation to the facts, namely, that (1) appellant is not 
a beneficiary under the testamentary trusts of the Will, (2) the bene- 
ficiaries under the testamentary trusts of the Will are not seeking the 


payment requested by appellant." 


In any event, it is unimportant whether the point was raised below 
by appellees' counsel since the case was properly decided by the lower 
Court. : 


Appellees respectfully submit that appellant's petition for 
rehearing should be denied. | 


Alfred M. Schwartz 

1420 New York Avenue, N. W. 
Washington 5, D. C. 

Attorney for Appellees 
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CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Answer to 
Petition for Rehearing was mailed, postage prepaid, to Mr. Michael A. 
Schuchat, Tower Building, Washington, D. C., Counsel for Appellant, 
this 19th day of December, 1958. : 


Alfred M. Schwartz 





